Journal of Ecohumanism

2025

Volume: 4, No: 1, pp. 2279— 2290

ISSN: 2752-6798 (Print) | ISSN 2752-6801 (Online)
https://ecohumanism.co.uk/joe/ecohumanism
DOI: https://doi.org/10.62754/joe.v4i1.6047

The Crime of Passive Bribery in Indonesia: A Comparison with Several
Countries

Nurwinardi', Pujiyono Suwadi®, Hartiwiningsih’

Abstract

This research aims to describe the form of regulation of the crime of passive bribery in conntries such as the Netherlands, Malaysia and
China. This is done becanse it sees the form of regulation of the criminal offence of passive bribery in Indonesia which experiences
dualism of regulation, namely in Article 5 Paragraph (2) and Article 12 letter a of Law Number 20 of 2001 concerning Corruption.
This research is a normative legal research with a comparative legal approach. The results of the research show that looking at the
arrangements of countries such as Malaysia, the Netherlands, and China. These countries have various forms of regulation regarding
the crime of passive bribery, there are countries that regulate in special rules and are included in the legal regime of corruption crimes
such as Malaysia. However, there are also countries that include it in the general rules in the Criminal Code of each country such as
the Netherlands and China. However, regardless of the regulatory model, the most substantial is the certainty of each country in
Jormulating offences and providing sanctions that are not regulated in two different provisions (legal dualism).

Keywords: 1.egal Certainty, Crime of Bribery, Passive Bribery.

Introduction

Talking about bribery in Indonesia will always be interesting, apart from being an act that is one of the
forms of criminal acts of corruption. On the other hand, the practice of bribery has also often been found
in various fields, both by public officials and private parties. Bribery in the national legal system can be
divided into 2 (two) categories, namely active bribery and passive bribery. Active bribery relates to the
perpetrator giving the bribe while passive bribery is someone who receives a bribe. This can be seen in
Article 2 and Article 3 of Law Number 11 of 1980 on the Crime of Bribery (Bribery Law).

Article 2 of the Bribery Act states: “‘Whoever gives or promises something to a person with the intention to
induce the person to do something or not to do something in his/her duty, which is contrary to his/her
authority or obligation concerning the public interest, shall be punished for giving a bribe with
imprisonment for a maximum of 5 (five) years and a fine of up to Rp.15,000,000,- (fifteen million rupiah)’.

Article 3 of the Law on the Crime of Bribery states: “Whoever accepts a gift or promise, knowing or
reasonably suspecting that the gift or promise is intended to induce him to do something or not to do
something in his duty, which is contrary to his authority or duty concerning the public interest, shall be
punished for accepting a bribe with imprisonment for a term of up to 3 (three) years or a fine of up to
Rp.15,000,000.- (fifteen million rupiah)’.

A bribery transaction is characterised by the involvement of at least two persons where at least one acts
with authority on behalf of the company or as an agent of the company. Both the giver and the receiver of
the bribe are involved in the act of bribery. The giver is deemed to be attempting to influence the receiver
to commit the unethical act of abusing his authority. The receiving party commits an unethical act of giving
it to the principal and taking it as his own.

One of the forms of bribery isFacilitattion money, which is a payment for convenience also referred to as
‘facilitation money’, or ‘convenience funds’ which is a payment of a nominal amount. It is made to secure
or expedite a routine action that the funder is obliged or required to perform. Bribery is an act that not only
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does not follow the rules of business ethics but also has legal implications, especially when bribes are made
to civil servants or state officials as stipulated in Law Number 31 of 1999 Jo Law Number 20 of 2001

concerning Corruption.

The rules on bribery are summarised in Law No. 20 of 2001 on the amendment of Law No. 31 of 1999 on
the Eradication of the Criminal Act of Corruption. In the context of criminal law in Indonesia, the term
bribery is formulated in the words ‘gift, present or promise’, although the definition of a gift, present or
promise itself is not explained at all in the Coruption Law. In the Anti-Corruption Law 1999/2001, the
crime of bribery is regulated in several articles, namely Article 5, Article 6, Article 11, Article 12 letters a, b,
¢, d and Article 12B of the Anti-Corruption Law 1999/2001. In the formulation of offences regulating
bribery, there are also several subjects of offences that we can classify into 2 (two) groups, namely:

First, the group of criminal offence subjects that regulate the giver or active bribery (aktive omkoping),
namely with the phrase ‘every person’, which according to the explanation in Chapter I of the general
provisions of Article 1 number 3 states that every person is an individual or includes a corporation. The
subject of this giver offence is regulated in the provisions of Article 5 paragraph (1) letters a and b, Article
6 paragraph (1) letters a and b and Article 13 of the GCPL Law.

Second, the group of criminal offence subjects that regulate recipients or passive bribery (passive
omkoping) consisting of ‘State Officials or State Administrators’ as regulated in Article 5 paragraph (2) Jo.
Article 5 paragraph (1), Article 11, Article 12 letters a and b, while for §udges’ who accept bribes are
regulated in the provisions of Article 6 paragraph (2) Jo. Article 6 paragraph (1) letters a and 12 letter c,
while for ‘advocates’ is regulated in Article 6 paragraph (2) Jo. Article 6 paragraph (1) letter b and Article
12 letter d and finally Article 12B concerning Gratuities.

Of the two groups of subject actors, what is interesting to study further is related to the subject of the
offence of receiving bribes or passive bribery (passive omkoping) because if you read and compare the
formulation of the provisions of the offence in the articles governing receiving bribes in the form of gifts
or gifts or promises, they overlap between one provision and another, meaning that the provisions of the
offence of receiving bribes are regulated in the same two formulations but the threats are different.

The provisions of Article 5 paragraph (2) are the same formulation as the provisions of Article 12 letters a,
b and also the same as Article 12 B but with different threats, namely in Article 5 paragraph (2) is threatened
with imprisonment for a minimum of 1 year and a maximum of 5 years and or a fine of at least
Rp.50,000,000,- (fifty million rupiah) and a maximum of Rp.1,000,000,000,- (one billion rupiah), while the
criminal penalties of Article 12 letters a, b and Article 12 B are life imprisonment or imprisonment for a
minimum of 4 (four) years and a maximum of 20 years. Likewise, the provisions of Article 6 paragraph (2)
with a minimum penalty of 3 (three) years and a fine of at least Rp.150,000,000, - (one hundred and fifty
million rupiahs) and a maximum of Rp.750,000,000, - (seven hundred and fifty million rupiahs) are the
same as the formulation of the offence as Article 12 letters ¢ and d. Article 12 letters a and b are actually
already in place.

Article 12 letters a and b have actually been regulated in Article 5 paragraph (2), so the result is overlapping
and the problem is the amount of criminal penalties. Likewise, the core of the gratification offence ‘related
to his position and contrary to his obligations or duties’ in the provisions of Article 12 B which results in
confusion in distinguishing it from the provisions of other passive bribery corruption offences. The
implementation of the application of these provisions tends to be in the grey area of which provisions are

applied.
On the basis of the dualism that results in the vagueness and uncertainty of the regulation, it is interesting

to look at the regulatory model of the crime of passive bribery in several countries, as an effort to enrich
and seatch for the ideal form of regulation of the crime of passive bribery in the future.
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Research Methods

This research is normative legal research, which is conducted by examining legal rules that have a
relationship with the legal issues studied. The approach used in this research is a statutory approach and a
comparative legal approach. The countries used as legal comparison materials include Malaysia, China and
the Netherlands. Furthermore, after the legal comparison is carried out, it will be analysed whether the
current regulation of the crime of passive bribery in Indonesia has similarities and differences with these
countries.

Discussion
Regulation of the Offence of Bribery in Malaysia

The provision of corruption offences in Malaysian law is specifically regulated in the Prevention of
Corruption Act which was passed in 1961 and updated in 2009 which is now known as Akta Suruhanjaya
Pencegahan Rasuah Malaysia Number 694 of 2009. This was later made into a corruption prevention
agency under SPRM. In Akta Suruhan jaya Pencegahan Rasuah Malaysia 2009 (Akta SPRM 2009) or Akta
694, the types of corruption offences are regulated in article 16 to article 23, which are as follows.

Table I. Types of Offences of Rasuah Akta Suruhanjaya Pencegahan Rasuah Malaysia No. 694 Tahun 2009

Article Crime
Article 16 Offences of active and passive bribery - general
Article 17 Corruption offences related to business or commercial

agents, i.e. a business agent who gives or receives a bribe
before or after carrying out his/her business duties.

Article 18 The offence of corruption is related to the agent himself
giving the bribe, i.e. an agent doing or giving to an agent, as
well as the agent himself doing the baiting with the
intention of deceiving the principal.

Article 20 Corruption offences related to obtaining reverse tender
withdrawals in a corrupt manner.

Article 21 Bribery of a public agency employee

Article 22 Bribery of foreign public servants

Article 23 Misuse of office or position for bribery (Trading influence)

Source: Akta Suruhanjaya Pencegahan Rasuah Malaysia 2009 (Akta SPRM 2009)

The criminal penalties for the criminal offences of rusuah in articles 16, 17, 18, 20, 21, 22 and 23, are
regulated in Article 24, namely:

Any person who commits an offence under sections 16, 17, 20, 21, 22 and 23 shall, upon conviction, be: a)
imprisoned for a term not exceeding twenty years; and b) fined not less than five times the double amount
or value of the bribe which is the subject matter of the offence if the bribe is assessable or in the form of
wang, or ten thousand ringgit, whichever is higher.

Any person who commits an offence under section 18 shall, if convicted, be liable to: a) imprisonment for
a term not exceeding twenty years; and b) a fine not less than five times the double amount or value of the
false or misleading item if the false or misleading item can be valued or in the form of wang, or ten thousand
ringgit, whichever is higher.

From article 24, we can see that in Malaysia, for the offences set out in articles 16, 17, 20, 21, 22 and 23,

there is a maximum sentence of 20 years and a minimum fine of 5 times the value of the bribe if it can be
valued or in the form of money, or 10,000 ringgit (whichever is greater). As for the offence stipulated in
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article 18, it is punishable by a maximum sentence of 20 years and a minimum fine of 5 times the value of
the bribe if it can be valued or in the form of money, or 10,000 ringgit (whichever is greater).

In this regard, the Malaysian Rasuah Suppression Act specifies a maximum term of imprisonment of 20
years, but does not specify a minimum term. In contrast, for fines, Malaysia specifies the minimum fine
payable as 5 times the value of the bribe or 10,000 ringgit, whichever is higher. If after calculating 5 times
the value of the bribe does not reach 10,000 ringgit, the minimum amount of 10,000 ringgit will be used.
Conversely, if after calculating 5 times the value of the bribe, it reaches or exceeds 10,000 ringgit, the
minimum amount of 5 times the value of the bribe will be used.

The article describes in detail the acts that can be punished for bribery corruption. The regulation of the
corruption offence of bribery in Malaysia is more detailed and broader in scope because Malaysia has revised
its corruption laws based on UNCAC with the promulgation of the Malaysian Prevention of Corruption
Act 2009 (Akta 694) in 2009, so that the Malaysian corruption law has accommodated bribery in the private
sectot, bribery by foreign officials and trading in influence. Thus, there is no dualism in the regulation of
the criminal offence of bribery in Malaysia.

Criminal sanctions for the corruption offence of bribery should be formulated with the aim of recovering
losses to the state and society and there is also an element of suffering in it. Malaysia has accommodated
both in the formulation of criminal sanctions for corruption offences with a fine of five times the amount
of the bribe. In addition to prioritising the recovery of state losses as the main objective, the amount of the
fine that is more than the amount of the bribe is a burden of suffering given to the perpetrator.

Malaysia does not regulate additional punishment as one of the types of punishment. Meanwhile in
Indonesia, additional punishment is contained in Article 18 paragraph (1) of Law Number 31 Year 1999 jo
Law Number 20 Year 2001 on the Eradication of Corruption, namely: ‘(a) Forfeiture of tangible or
intangible movable property or immovable property used for or obtained from the crime of corruption,
including companies owned by the convicted person where the crime of corruption was committed; (b)
Payment of compensation money in an amount equal to the property obtained from the crime of
corruption; (c) Closure of all or part of the company for a maximum period of 1 (one) year; (d) Revocation
of all or part of certain rights or elimination of all or part of certain benefits, which have been or can be
given by the Government to the convicted person’.

The system of formulation of criminal sanctions in Akta Suruhanjaya Pencegahan Rasuah Malaysia 2009
(Akta 694) is to use the Cumulative Formulation System, namely Article 16, Article 17, Article 21, Article
22, and Article 23 of Akta Suruhanjaya Pencegahan Rasuah Malaysia 2009 (Akta 694). This requires the
judge to impose punishment and cannot choose the application of punishment that is considered most
suitable for the actions committed by the defendant, because the judge is faced with a definite type of
punishment.

In determining the length of criminal punishment, Indonesia uses an absolute approach by determining its
own quality for each criminal offence, namely by determining the maximum criminal punishment and
minimum criminal punishment for each criminal offence, so that the judge can only impose a decision on
the convict according to the minimum and maximum limits that have been determined. On the one hand,
the special minimum criminal punishment is considered to curb the freedom of judges, but on the other
hand, this special minimum criminal punishment will prevent disparity in the imposition of punishment.
Meanwhile, Malaysia uses a relative approach. The relative system or approach does not determine the
quality of each criminal offence individually, but by classifying criminal offences in several levels and at the
same time determining the maximum penalty for each group of criminal offences, so that judges are more
flexible in imposing decisions on convicts.

It can be concluded that Malaysia prioritises fines over imprisonment. This means that the Malaysian
corruption law, namely Akta Suruhanjaya Pencegahan Rasuah Malaysia 2009 (Akta 694) prioritises the
recovery of state losses as its main objective, and can even be seen as an effort to get more value than the
value of the loss in the case with the threat of the perpetrator being fined not less than five times the amount
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of the bribe. This formulation of criminal sanctions is a fairly effective arrangement in tackling corruption
offences. The fine imposed on the perpetrator is adjusted to the amount of bribery committed.

Criminal law policies related to the strengthening of criminal fines and the regulation of punishment in lieu
of fines can be one of the effective steps in tackling corruption. Strengthening criminal fines and criminal
arrangements in lieu of fines in the formulation of criminal sanctions for corruption crimes, which are
crimes in the economic field, can achieve the purpose of punishment, namely the protection of society to
achieve public welfare, especially those related to economic value, namely by returning state losses. On the
other hand, the criminal offence of corruption of bribery is not only related to economic issues but also
related to bad morality, damage to integrity. Therefore, the formulation of criminal sanctions for bribery
must be able to accommodate both.

The punishment system can be said to be in line with the purpose of punishment if the punishment imposed
can cover the losses caused by the crime of bribery both in terms of finance and morals. The loss in terms
of finance means the recovery of losses suffered by the state due to the act of bribery, while in terms of
morals, due to the characteristics of bribery, which is carried out without violence, but accompanied by
fraudulent and despicable actions by manipulating and violating trust. Through these fraudulent and
despicable acts, there is a moral decline to the point of destroying individual integrity, namely a change from
good to bad and corrupt. This must be redeemed beyond the return of state financial losses charged, so the
ideal formulation of sanctions is by imposing a fine which is a doubling of the amount of the bribe.

The provision of a fine of not less than five times the amount of the bribe or ten thousand ringgit or
whichever is higher in the Malaysian penal system can be effective in combating corruption. Therefore, the
provision of this fine can be adopted in the criminal system of corruption offences of bribery in Indonesia
by formulating the criminal system of corruption offences of bribery by strengthening the fine by not
determining the exact amount of fine in the law, but determined based on the amount of bribe multiplied
by a minimum of two times or a maximum of five times in the future regulation of the ctiminal system of
corruption offences of bribery in Indonesia.

Regulation of Bribery Offences in China

The crime of bribery in China is regulated in the Chinese Criminal Code, in Chapter VIII of the Chinese
Criminal Code regulates bribery and bribery, because this chapter is included in the ctime of corruption
which is punishable by death. The articles that are punishable by death in this chapter, namely Article 383
regarding the crime of bribery, Article 384 regarding misuse of state finances, and Article 386 regarding
receipt of bribes. The corruption offence of bribery is formulated in Article 383 of the Chinese Criminal
Code, the full formulation of which is as follows: "Persons who commit the crime of embezzlement shall
be punished respectively in the light of the seriousness of the circumstances and in accordance with the
following provisions:

An individual who embezzles not less than 100,000 yuan shall be sentenced to fixed-term imprisonment of
not less than 10 years or life imprisonment and may also be sentenced to confiscation of property; if the
circumstances are especially serious, he shall be sentenced to death and also to confiscation of property.

An individual who embezzles not less than 50,000 yuan but less than 100,000 yuan shall be sentenced to
fixed-term imprisonment of not less than five years and may also be sentenced to confiscation of property;
if the circumstances are especially serious, he shall be sentenced to life imprisonment and confiscation of

property;

An individual who embezzles not less than 5,000 yuan butless than 50,000 yuan shall be sentenced to fixed-
term imprisonment of not less than one year but not more than seven years; if the circumstances are serious,
he shall be sentenced to fixed-term imprisonment of not less than seven years but not more than 10 years.
If an individual who embezzles not less than 5,000 yuan and less than 10,000 yuan, shows true repentance
after committing the crime, and gives up the embezzled money of his own accord, he may be given a
mitigated punishment, or he may be exempted from criminal punishment but shall be subjected to
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administrative sanctions by his work unit or by the competent authorities at a higher level.

An individual who embezzles less than 5,000 yuan, if the circumstances are relatively setrious, shall be
sentenced to fixed-term imprisonment of not more than two years or criminal detention; if the
circumstances are relatively minor, he shall be given administrative sanctions at the discretion of his work
unit or of the competent authorities at a higher level.

The definition of bribery in this article is the same as the definition of bribery in general, which means
giving a sum of money to another person, in this case anyone, to do or not do something contrary to his
obligations. Ot the same as bribery. The sentence ‘Individuals involved in the criminal offence of bribery’
means that not only the bribe giver can be charged but the bribe receiver can also be charged, this is
confirmed in the formulation of Article 386 of the Chinese Criminal Code, as follows:

"Anyone who commits the offence of accepting a bribe will be punished under Atrticle 383 of this law
according to the amount of the bribe. More severe punishment will be given to anyone who accepts a

bribe".

The offence of corruption by misappropriation of state funds, is formulated in Article 384 of the Chinese
Penal Code, the full formulation of which is as follows ‘State personnel who take advantage of the office
in which they work and divert state funds for personal use and unauthorised activities or divert a substantial
amount of state-owned funds without intending to return the money within three months, shall be guilty
of the crime of corruption and shall be sentenced to a term of imprisonment not exceeding five years’. In
serious cases, the offender is expected to receive a prison sentence of more than five years. Those who
misuse state funds without attempting to return them shall be sentenced to more than 10 years®
imprisonment or life imprisonment or the death penalty, as well as those who misuse natural disaster relief
funds, flood disaster funds, poor funds, which are used for personal use, shall be sentenced to death’.

In Article 384 of the Chinese Criminal Code, in this case what is meant by taking advantage is when state
personnel inflate funds (mark up) from the office where they work. Then what is meant by misappropriation
and misuse of state funds when state personnel divert budget items that have been designated for personal
or group interests. In this context, the above definition is relevant to the definition of a ‘serious case’, where
the implications of the misappropriation and misuse of state funds committed by a state official can disturb
and harm the community.

However, Article 384 of the Chinese Criminal Code provides relief, this can be seen in the formulation
which states that ‘without intending’ to return the money that has been misappropriated within a period of
three months, state personnel are said to be guilty. This means that in less than three months there is a
demonstrable effort to return the state-owned funds, the state personnel in question are not convicted.

In Article 383 paragraphs (1) and (2) of the Chinese Criminal Code, death penalty charges can be filed if
the perpetrator commits bribery or receives a bribe of more than 50,000 yuan. Meanwhile, what is meant
by ‘serious cases’ so that the perpetrators are sentenced to death, according to the author, are corruption
cases committed by state officials and cases that get attention and disturb the public. This is different from
the ‘certain circumstances’ that exist in Law Number 31 Year 1999 jo. Law No. 20 of 2001 on the
Eradication of Corruption.

The article also states that ‘all assets are confiscated’, so not only the bribery money is confiscated but also
all the property of the perpetrator, unlike in the Indonesian Corruption Act which only has fines and the
return of corruption proceeds. This is of course to deter the perpetrators and to scare off other potential
perpetrators. Article 383 of the Chinese Criminal Code is similar to Articles 5(1) and 6(1) of Law No.
20/2001 on the Eradication of the Crime of Corruption. However, the difference is the object of
punishment, in Article 383 of the Chinese Criminal Code the object of punishment is based on the amount
of money bribed, while Atrticle 5 paragraph (1) and 6 paragraph (1) of Law No. 20/2001 the object of
punishment is based on the person bribed, whether the recipient of the bribe is a civil servant or state
official (Article 5) and a judge or advocate (Article 6).
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For the crime of corruption, Article 386 of the Chinese Criminal Code regarding the recipient of the bribe,
there is a sentence that states: "Whoever has committed the crime of acceptance of bribes shall, on the
basis of the amount of money or property accepted and the seriousness of the circumstances, be punished
in accordance with the provisions of Article 383 of this Law. Whoever extorts bribes from another person
shall be given a heavier punishment".

More or less has a meaning that states that: ‘heavier punishment will be given to anyone who accepts bribes’.
This sentence confirms that the recipient of the bribe will certainly get a heavier punishment than the bribe
giver, logically this makes sense because in general the people who are bribed are state officials and law
enforcement officials, with their bribery of course at stake is the integrity and capability as state officials
and as law enforcets.

Article 383 paragraphs (1) and (2) of the Chinese Criminal Code states that ‘all assets are confiscated’, so
not only the bribery money is confiscated but also all the property of the perpetrator, unlike in the
Indonesian Corruption Law which only has fines and the return of corruption proceeds. This is of course
to deter the perpetrators and to scare off other potential perpetrators. Article 383 of the Chinese Criminal
Code is similar to Articles 5(1) and 6(1) of Law No. 20/2001 on the Eradication of the Crime of Corruption.
However, the difference is the object of punishment, in Article 383 of the Chinese Criminal Code the object
of punishment is based on the amount of money bribed, while Article 5 paragraph (1) and 6 paragraph (1)
of Law No. 20/2001 the object of punishment is based on the person bribed, whether the recipient of the
bribe is a civil servant or state official (Article 5) and a judge or advocate (Article 6).

For the crime of corruption, Article 386 of the Chinese Criminal Code regarding the recipient of the bribe,
there is a sentence that states:

Article 386 Whoever has committed the crime of acceptance of bribes shall, on the basis of the amount of
money or property accepted and the seriousness of the circumstances, be punished in accordance with the
provisions of Article 383 of this Law. Whoever extorts bribes from another person shall be given a heavier
punishment.

More or less means that: ‘heavier punishment will be given to anyone who accepts bribes’. This sentence
confirms that the recipient of the bribe will certainly get a heavier punishment than the bribe giver, logically
this makes sense because in general, people who are bribed by state officials and law enforcement officials,
with their bribes, of course what is at stake is the integrity and capability as state officials and as law
enforcers. Article 386 of the Chinese Criminal Code is different from Article 5 paragraph (2) and 6
paragraph (2) of Law Number 20 Year 2001, where in both articles the criminal punishment is the same as
the bribe giver or the one who made the bribe. The penalty for Article 5 is a minimum of 1 (one) year and
a maximum of 5 (five) years, while the penalty for Article 6 is a minimum of 3 (one) years and a maximum
of 15 (five) years.

The interesting thing about the regulation of the criminal offence of bribery for bribe recipients (passive
bribery) regulated in the Chinese Criminal Code is that there is no dualism of regulation which does not
cause differences in views and creates legal certainty. This is different from the Indonesian context where
the criminal offence of passive bribery is regulated in the provisions of Article 5 Paragraph (2) and Article
12 b of the Anti-Corruption Law, which has the potential to cause abuse of authority by law enforcement
officials.

Regulation of the Crime of Bribery in the Netherlands

The criminal offence of bribery in the Netherlands is regulated in the Dutch Criminal Code, which also
recognises the terms passive bribery and active bribery or bribe giver and receiver. Provisions for active
bribery of public officials can be seen in Articles 177, 177a, and Article 178 DDC. Article 177 is then
divided into two parts which regulate the following matters, any person who:

gives a gift or makes a promise to a civil servant or provides or offers him a service with a view to inducing
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him to act or to refrain from certain acts in the performance of his office, in violation of his duty;

gives a gift or makes a promise to a civil servant or provides or offers him a service as a result or as a
consequence of certain acts he has undertaken or has refrained from undertaking in the performance of his
current or former office, in violation of his duty;

From the elements as contained in Article 177 letter a above, it can be seen that the provisions of this
Article can ensnare the perpetrators of bribery. In detail, it can be explained that bribery in Article 177 letter
a only applies to abuse of authority of public officials in the form of violating their duties, even though the
implementation in violating their duties has not been completed.

Meanwhile, Article 177 letter b applies to the bribe giver. In principle, this provision only applies when
what is requested by the bribe giver has been completed by the recipient of the bribe (public official) in
relation to his/her actions that refrain from performing in the performance of his/her current or former
office that directly violates the duties of his/her office. Thus the focus of this provision is that the offence
has been completed by the recipient of the bribe. Acts that fulfil Section 177 of the DCC are punishable
with imprisonment of not more than four years or a fifth category fine.

The next type of active bribery is found in Article 178 which regulates bribery to judges. In this Article, the
punishment is more detailed as contained in an article integral to this provision. shall be punished with
imprisonment for a term not exceeding six years. However, if there is bribery with the intention of reducing
the sentence in a criminal case, the perpetrator will be subject to a maximum imprisonment of nine years.
Another penalty is that an advocate who bribes in the course of practising his/her profession may be
dismissed from the practice of his/her profession.

Since the introduction of the first Dutch Criminal Code in 1809, passive bribery of public officials has been
a criminal offence. When the current Criminal Code came into force in 1886, the offence was included in
two articles (Article 362 and Article 363). When joining GRECO in 2001 and ratifying the Criminal Law
Convention on Corruption in 2002, in 2005 the GRECO evaluation team recommended increasing the
level of fines in respect of some bribery offences. This recommendation was implemented in the context
of revisions to the Criminal Code and certain other laws, including provisions on passive bribery of public
officials.

Passive bribery is the opposite of active bribery. These two types of bribery are two sides of the same
phenomenon. A person gives something of value to a public official, expecting the official to use his or her
position in that person's favour. Passive bribery of a public official includes receiving a gift or service before
or after an act or omission, as well as soliciting a gift or service, before or after an act or omission. In
addition, it is important to note that in order to penalise this type of bribery, it is not necessary that the act
or omission in question actually occurred. Itis sufficient that the public official at the time he or she received
the gift, knew or suspected that the gift was made to induce him or her to act or refrain from acting.

The offence of passive bribery of a public official is regulated under Sections 362 to 364a DCC. Offences
that fulfil the elements of Section 363 DCC are subject to imprisonment of not more than four years or a
fifth category fine. The difference between these two Articles (Article 362 DCC and Article 363 DCC) lies
in the clause ‘without breaching his duties’ in Article 362 and the clause ‘in breach of his duties’ in Article
363.

The rest of the elements of the criminal offence contained in the two Articles are the same. According to
Idlir Peci and Eelke Sikkema, Article 362 which was amended to accommodate the recommendations of
the GRECO convention is inappropriate, because according to him the convention does not distinguish
between violations of duty or not, but has an impact on citizens' confidence in the implementation of public
administration. In addition to Article 362 and Article 363 of the DCC, passive bribery provisions can also
be found in Article 364 and Article 364a. These two Articles regulate bribery of judges. Where a judge who
accepts a gift or promise or service, knowing or reasonably suspecting that the gift or promise is given or
promised to him to influence a decision in a case before his court, shall be punished by a maximum

2286


https://ecohumanism.co.uk/joe/ecohumanism
https://doi.org/10.62754/joe.v4i1.6047

Journal of Ecohumanism

2025

Volume: 4, No: 1, pp. 2279— 2290

ISSN: 2752-6798 (Print) | ISSN 2752-6801 (Online)
https://ecohumanism.co.uk/joe/ecohumanism
DOI: https://doi.org/10.62754/joe.v4i1.6047

imprisonment of nine years or a maximum fine of the fifth category.

Comparative Analysis of the Provisions of the Offence of Bribery in Indonesia, the Netherlands, Malaysia
and China

In conducting a comparative analysis of the provisions governing the recipient of bribes, there are at least
three main things that can be compared as formulated in the formulation of the previous problem in the
introduction. Second, regarding the subject of the criminal offence of ‘bribe recipient’ and third, regarding
the forms of bribes received by the subject of the offence as well as the types of threats that exist in the
criminal offence of bribery in each country that is used as material for comparison, including the following:

The provisions of the criminal offence of bribery in each country (Indonesia, the Netherlands, Singapore,
China). In terms of substance, the regulation of the crime of bribery in Indonesia is different compared to
the Netherlands, Singapore and China. In Indonesia, the crime of bribery is regulated only in a special law,
namely Law No. 31/1999 on the Eradication of Corruption Jo. Law No. 20 of 2001 (amendment) and
because it has been specifically regulated, the existing provisions in the Criminal Code which are the
forerunners of the provisions of the corruption law are no longer applicable. Whereas in the Netherlands
and China the provisions governing bribery are only regulated in the Criminal Code. For Singapore, in
addition to the provisions contained in the Criminal Code (Article 161 to Article 165, Article 213 and Article
215), there are also provisions in Articles 5 and 6 of the Prevention of Corruption Act or PCA (Cap 241,
1993 Rev Ed).

Subject of the Offence of ‘Receiving a Bribe’. In relation to the subject of the offence of receiving bribes,
each country has similarities and differences, namely: a. In the Netherlands, the subject of the offence of
accepting bribes is classified into 5 types, namely: Officials (Article 362 and Article 364), secondly Judges,
thirdly and fourthly people who are equal to officials (expansion) Article 364a (people in the community
from a foreign country or international legal organisation will be considered equal to officials and former
officials are considered equal to officials) and people who are equal to judges (expansion) are considered to
include a judge from a foreign country or international legal organisation. b. For China, the subject of the
offence is state officials and corporations, namely: state organs, state-owned enterprises, companies,
institutions or community organisations. While Indonesia as the subject of the offence of receiving bribes
is a civil servant or state administrator (as referred to in Article 2 of Law No. 28 of 1999 concerning the
Implementation of a State that is Clean and Free from Corruption, Collusion and Nepotism). According to
the provisions of China, the Netherlands and Singapore, civil servants or state administrators are defined
as one unit, which in China is categorised as state officials, in the Netherlands as officials, while in Singapore
it is categorised as civil servants.

Forms of bribery regulated in the criminal law of each country, in the Indonesian Corruption Eradication
Law, the form of bribery given to the recipient of the bribe (the subject of the offence) uses the abstract
terminology of gifts or promises (Article 5 paragraph (2) letters a, b and Article 6 paragraph (2) letter a and
the terminology of gifts or promises (Article 11 and Article 12 a, b and c). The Netherlands is almost the
same as Indonesia, namely using the terminology of receiving gifts, promises or services. Meanwhile, in
Singapore, the form of bribery given to the recipient of the bribe (the subject of the offence) uses more
abstract terminology, namely; any satisfaction, receiving any gratuity and any pleasure. Somewhat different
from Indonesia, Singapore and the Netherlands, China is more concrete in its form, namely ‘receiving
money from others illegally or property in return’. In addition, in China extorting other people's money or
property is considered a bribe while Indonesia, the Netherlands and Singapore are regulated separately. The
form of bribe given to the recipient of the bribe (the subject of the offence) by using abstract terminology
according to the author is more appropriate, considering that the development of the wotld is now so fast
and fast that if the form of bribery is made concrete many people commit corruption with various modes,
such as: giving in the form of setvices, entertainment or entertainment and so on..

The form of threats that regulate criminal offences, if we look at the threats of corporate criminal sanctions,
the offence of accepting bribes contained in Law No. 31 of 1999 concerning the Eradication of the Criminal
Act of Corruption Jo. Law No. 20 of 2001 (amendment) is much more severe than the criminal sanctions
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contained in the Dutch Criminal Code even though the elements of the offence or the acts threatened are
the same and the Dutch Criminal Code does not use a minimum witness but only a maximum, namely;
Article 362, a maximum of 2 (two) years in prison, Article 363 a maximum of 4 (four) years in prison and
Article 364 2a maximum of 9 (nine) years in prison. In addition, the imprisonment sanction has an alternative
position with fines, while in the Indonesian Corruption Law the threat of imprisonment with fines is not
only alternative but also cumulative (and/ox).

Another difference is that the Dutch Criminal Code arranges the provisions of the offence of bribery in a
qualified manner, starting with the lesser offence of accepting a bribe without neglecting one's duty (Article
362), then it is regulated by the aggravating circumstance of neglecting one's duty (Article 363) and further
aggravated if the act is committed by a judge (Article 364), whereas in the Indonesian Corruption Law this
is not the case and even looks ‘ambiguous’ because the qualifications are not clear, where the offence should
be a qualified offence. The bribery provisions in the Corruption Eradication Law originate from the
Indonesian Criminal Code which is then ‘pulled” into the Corruption Law, so it can be concluded that the
provisions of Articles 418,419, 420 in the Criminal Code are tiered criminal provisions in accordance with
the weight and qualifications of the offence or are qualified offences whose criminal penalties are much
different in the Criminal Code. Qualified offences are special forms, having all the elements of the basic
form, but one or more circumstances that aggravate the punishment (it does not matter whether it is an
element or not) such as: theft by dismantling, assault resulting in death, premeditated murder and others.233
However, this does not apply to the provisions stipulated in the Anti-Corruption Law 1999 Jo. However,
this does not apply to the provisions set out in the Anti-Corruption Law 1999 Jo: Firstly, qualified offences
are threatened with the same punishment, namely: The provisions of Article 11 which do not neglect their
obligations with the provisions of Article 5 paragraph (2) which neglect their obligations, the punishment
is the same, namely both 5 (five) years and the provisions of Article 12 letters a, b with the provisions of
Article 12 letter c, the punishment is also the same, namely both for life, where it should be because the
offence is qualified, then the provisions of Article 5 paragraph (2) should be more severe than the provisions
of Article 11 as well as the provisions of Article 12 letters a and b should not be the same as the provisions
of Article 12 letter c. Second, the qualified offence, then the provisions of Article 5 paragraph (2) should
be more severe than the provisions of Article 11; Secondly, the offence whose qualification is heavier is
punished under the offence whose qualification is lighter, namely: between Article 12 letters a and b and
the provisions of Article 6 paragraph (2), where the provisions of Article 12 letters a and b regarding civil
servants or state officials who accept bribes carry a life sentence, but the provisions of Article 6 paragraph
(2) regarding judges accepting bribes whose qualifications are more severe carry a sentence of only 15
(fifteen) years; Third, the formulation of the same offence but regulated in two different article provisions
and also with different threats.

Unlike Indonesia, and the Netherlands, the provisions in China the severity of the penalty is determined by
the amount of money received as stipulated in Article 383 of the Criminal Code of China with four
categories, namely: the heaviest is more than 100,000 yuan, then less than 100,000 yuan but not less than
50,000 yuan, the third is less than 50,000 yuan but not less than 5000 yuan, and the last is less than 5,000
yuan. In addition, another undetlying difference is that there is a provision regarding administrative
witnesses in the Chinese Criminal Code's offence of bribe-takers, namely if the value is less than 5,000 yuan
and the circumstances are relatively not serious, he must be given administrative sanctions at the discretion
of his work unit or authorised officials at a higher level. Slightly similar to China although not similar
Indonesia also distinguishes the threat of punishment based on the amount of money received but in the
Anti-Corruption Law 2001 jo 1999 only in two categories namely for the value (bribe) which is less than
Rp. 5,000,000, - (five million rupiah) and which is equal to or more than Rp. 5,000,000, - (five million
rupiah) as stipulated in Article 12 A of the Anti-Corruption Law 1999 Jo. 2001.

From the four countries, it is known that the heaviest criminal sanctions are in the provisions ofthe
CriminalCode of China (Criminal Law of the People's Republic of China) because there is a death penalty
and a minimum sentence of 10 years. In addition, the provisions that have a minimum threat are only
Indonesia and China. When compared to the four provisions, only Indonesia has ambiguous delict
qualifications because there are no provisions in the laws of other countries with the same delict formulation
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but the punishment is much different.

Another interesting thing is that the three comparator countries do not have legal dualism in regulating the
liability for the crime of passive bribery in the legal system of each country. This is different from Indonesia
where the same provisions are regulated in two different article formulations and different sanctions which
result in legal uncertainty and potentially lead to abuse of authority in applying the rule of law.

Conclusion

Looking at the regulation of countries such as Malaysia, the Netherlands, and China from the three
countries. There are countries that regulate in special rules and are included in the legal regime of corruption
offences such as Malaysia. However, there are also countries that include it in the general rules in the
Criminal Code of each country such as the Netherlands and China. However, regardless of the regulatory
model, the most substantial is the certainty of each country in formulating offences and providing sanctions
that are not regulated in two different provisions (legal dualism).
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