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Abstract  

Under the basic regulations, international public service regulations, and other administrative publications, the Secretary-General 
typically enjoys broad discretionary powers in areas such as appointments, promotions, terminations, and the imposition of disciplinary 
measures, as well as other authorities specified in these texts. Consequently, each legal system contains specific rules and standards of 
conduct that international employees must not violate. In the event that an employee fails to comply with their obligations or refrains 
from fulfilling them, they are considered in violation of their international duties, which requires the Secretary-General, based on their 
discretionary powers, to impose disciplinary measures. However, administrative stubbornness may sometimes lead to the issuance of a 
decision that, although it is fundamentally within the discretionary power of the administration, may adversely affect the employee’s 
position in a way that contradicts justice. Therefore, international administrative courts have played a significant role in exercising 
oversight over the administration’s discretionary power by restricting the issuing authority to the legal texts that granted it this right, 
using various methods that have been established through judicial precedents. 

Introduction 

First - Research Topic:                                                                                        
To ensure the smooth functioning of international organizations, two types of authority are required: 
discretionary authority and restricted authority. The discretionary authority of the administration, 
represented by the Secretary-General, is a legal power derived from the flexible legal rule outlined in the 
basic regulations and rules pertaining to international public service, which the administration is responsible 
for applying. This authority should ideally not be exceeded by the international administration, ensuring its 
use within the bounds of legality and the public interest, under specific controls such as the oversight of 
international administrative courts, including the United Nations Dispute Tribunal and the United Nations 
Appeals Tribunal. These courts ensure that the administrative authority does not misuse its power. 

Second - Importance of the Research Topic:                                                                                                   
The importance of this topic arises from the significance and position of the Secretary-General of the 
United Nations as the highest administrative head of the organization. He stands at the top of the 
administrative structure and is responsible for all employees working within the organization and for the 
smooth functioning of the organization itself. Therefore, the Secretary-General's administrative role is just 
as important as his political role. To enhance and activate this role within the international organization, 
the Secretary-General is granted broad discretionary powers corresponding to his importance and position. 
However, in the case of abuse of this power, the exercise of discretionary authority becomes unlawful and 
thus subject to judicial review by international administrative courts. 

Third - Research Problem:                                          
The important role played by the administrative apparatus, headed by the Secretary-General, in efficiently 
managing the work of the international organization leads us to discuss a series of questions that constitute 
the research problem: Who is the Secretary-General? Is he considered an international employee who can 
resort to international administrative courts if a decision violates the terms of his employment contract? 
What is meant by the discretionary authority of the Secretary-General of the United Nations? What is the 
restricted authority? What are the discretionary powers vested in the Secretary-General? Are these powers 
absolute? Can they be delegated to his subordinates, considering that the United Nations is a global 
organization with a broad geographic scope? Can international administrative courts, including the United 
Nations Dispute Tribunal and the Appeals Tribunal, intervene to oversee the administration’s discretion if 
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the decision affects the legal status of an international employee? What methods have these courts used in 
this regard? 

Fourth - Research Methodology: 

The topic of this research requires the use of certain scientific methodologies, such as the inductive and 
analytical approach, by examining and analyzing specific legal texts related to international public service, 
highlighting their shortcomings and ambiguities. Additionally, the comparative approach will be employed 
by examining the judicial precedents of international administrative courts that have addressed the 
administration's discretionary authority and the oversight mechanisms applied to it. 

Fifth - Research Plan:                                                       
To comprehensively address the research topic, the research will be divided into an introduction and two 
main chapters. The first chapter will focus on the definition of the Secretary-General's discretionary 
authority, which will be divided into two sections. The first section will clarify the concept of the Secretary-
General's discretionary authority, while the second section will discuss the discretionary powers of the 
Secretary-General and how they are reviewed. The second chapter will be titled "Judicial Oversight of the 
Secretary-General's Discretionary Authority," and it will be divided into two sections: the first will address 
oversight over the reasons for administrative decisions, and the second will cover oversight over the 
appropriateness of disciplinary measures (proportionality review). The study will conclude with a summary 
of the key findings and recommendations aimed at strengthening the rules and regulations of international 
public service.                                           
Definition of the Secretary-General's Discretionary Authority 

To ensure the smooth functioning of international organizations and to achieve their goals effectively and 
flexibly, away from rigidity, the provisions and regulations of international public service, with their flexible 
texts, grant the Secretary-General broad discretionary authority in areas such as appointments, promotions, 
termination of service, and in the disciplinary field, to achieve this goal. Therefore, we will divide this 
chapter into two sections. In the first section, we will define the concept of the Secretary-General's 
discretionary authority, and in the second section, we will discuss the discretionary powers of the Secretary-
General and the mechanisms for reviewing them. 

Concept of the Secretary-General's Discretionary Authority 

First, who is the Secretary-General? The Secretary-General is the highest administrative officer1 in the 
organization and heads its administrative apparatus2. He is appointed by either one of the two main bodies 
of the organization3 (the General Assembly or the Security Council) or by both of them together, as is the 
case with the appointment of the Secretary-.General of the United Nations. The process for the 
appointment of the Secretary-General is based on the Charter of the United Nations, supplemented by the 
temporary rules of procedure of the Security Council from 1946 and the rules of procedure of the General 
Assembly from 19474. 

Furthermore, the selection of executive heads in the United Nations system, including the Secretary-
General, is a decision made by member states. The terms of service for the executive heads of specialized 
agencies and the International Atomic Energy Agency are determined through elections, while the 
Secretary-General appoints the executive heads of the UN funds, programs, specialized bodies, and other 
entities, usually in consultation with their executive boards and advisory committees, with the General 
Assembly approving such appointments5. 

In addition, the selection process for the Secretary-General is unique, justified by his political functions 
derived from Article 99 of the UN Charter, which take precedence over his administrative role6. The 
Secretary-General is assisted by a team of administrative staff, including deputies and assistants, who are 
selected by the Secretary-General himself according to the terms set out in the founding documents and 
their internal regulations.7 This process takes into account the need for expertise and competence, in line 
with the organization's objectives. 
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The internal regulations  consider the discretionary and independent authority of the Secretary-General in 
making the final decision in the process of appointing the executive heads of the United Nations funds, 
programs, specialized agencies, and other entities8  . 

Regarding the criteria for selecting the Secretary-General, the General Assembly emphasizes the importance 
of candidates for the position having, among other things, a commitment to the purposes and principles of 
the United Nations Charter, broad leadership qualities, and diplomatic administrative experience. 
Therefore, candidates for the position of Secretary-General are not required to meet other detailed criteria 
9. 

The duration of the Secretary-General's term varies across organizations10. Some do not specify a term for 
the Secretary-General, such as the League of Nations, while others set a term in their charter, such as the 
Organization of American States, which is ten years. Some leave this matter to the organization's internal 
regulations, like the United Nations, where the General Assembly, by its 1946 resolution, set the term of 
the Secretary-General to five years, which can be renewed for another five years. The Security Council and 
the General Assembly have the freedom to amend the term of office for future Secretaries-General),11 
which is the same term for the Secretary-General of the Arab League 12 meanwhile, the term is only two 
years for the Organization of Islamic Cooperation, and the Secretary-General of the Organization of 
African Unity was appointed for a term of four years. The practice has been to renew the Secretary-
General's term upon the completion of the first term. 

In practice, a five-year term is sufficient to ensure the stability and independence of the Secretary-General. 
We do not agree with extending the term beyond that, as in the Organization of American States, for several 
reasons. One of these is that extending the term could negatively affect the Secretary-General's 
performance, as they might move beyond the authority of the member states, feeling they do not need their 
support. Moreover, after five years, many circumstances may change, which may call for a change in the 
Secretary-General. Therefore, extending the appointment term could hinder the activation of the Secretary-
General's role, and thus the activation of the organization's role 13. 

As for the conditions for appointing the Secretary-General, they have been determined by the United 
Nations General Assembly 14. Meanwhile, the legislative bodies of specialized agencies and the International 
Atomic Energy Agency set the conditions for appointing the executive heads of these institutions. In some 
organizations, such as the United Nations, the International Atomic Energy Agency, and the World Health 
Organization, executive heads are elected and negotiate the terms of their appointment after the election, 
except in certain exceptional cases. Any changes or amendments to the terms of appointment must be 
approved by the legislative bodies of the organization. The conditions for appointing the executive heads 
of the UN funds, programs, specialized agencies, and other entities are equivalent to the conditions for 
appointing other senior UN officials at the level of Assistant Secretary-General15. However, in the case of 
the United Nations Secretary-General, the UN Staff Regulations and Rules apply to them, as well as other 
specific GUIDELINES. His rights and duties are outlined in the relevant provisions of the Charter, 
particularly Article 10016. The Security Council and the General Assembly have the authority to decide on 
terminating the term of the Secretary-General, as is the case for the legislative bodies of the specialized 
agencies and the International Atomic Energy Agency regarding their executive heads. Most organizations, 
such as the International Telecommunication Union, the World Health Organization, and the World 
Intellectual Property Organization17, have provisions that allow for the termination of the terms of their 
executive heads in cases of serious misconduct or other violations, including breaches of loyalty or other 
significant misconduct. To avoid any future disputes on this matter, the Inspectors of the Inspection Unit 
believe that United Nations institutions should also consider the rulings issued and to be issued by the 
Dispute Tribunal, the Appeals Tribunal, and the Administrative Tribunal of the International Labour 
Organization. For instance, in the case of the Organization for the Prohibition of Chemical Weapons, the 
former executive head was awarded compensation paid by the organization after a decision by the 
Conference of States Parties, which decided to terminate his term before its usual end. The decision was 
made on the grounds that the termination violated the terms of his employment contract and the general 
principles of international civil service law18. 
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Furthermore, the Secretary-General of the United Nations enjoys the diplomatic immunities and privileges 
granted to diplomatic envoys 19. In addition, the administrative role of the Secretary-General is no less 
important than their political role20. The Secretary-General is at the head of the organization’s administrative 
structure, responsible for all the staff working within the organization and for ensuring the smooth 
functioning of its work21. Administration is usually granted powers that are subject to discretion, such as 
appointments, terminations, promotions, and other authorities specified by legal provisions. It is natural 
that the judiciary may review these administrative decisions to ensure they do not infringe upon the rights 
of employees or contradict principles of fairness, especially when it impacts the employee’s status in a way 
that goes against justice. Therefore, courts have the power to intervene to correct such administrative 
decisions if they fail to uphold justice. This review can take place in several ways, such as requiring 
justification for the administrative decision under penalty of invalidation, examining the proportionality of 
the justification to the decision, ensuring that reasons do not contradict each other, and scrutinizing whether 
the administration, in its actions for the benefit of the organization, has violated fairness22. The Secretary-
General has wide discretionary powers, allowing them to delegate some of their responsibilities. This 
delegation is usually allowed within the boundaries of what the regulations permit23. As mentioned, what is 
meant by the administrative discretion of the Secretary-General? It can be defined initially24, though this 
definition of discretion contrasts with the meaning derived from limited or constrained authority, which 
refers to the prior and mandatory determination of action, and does not grant the official the freedom of 
choice and discretion25 . Therefore, the essence of discretionary power in its broad sense is the legal 
empowerment to make decisions. 

In the narrow sense, administrative discretion means that the administration has discretionary power when 
the law granting it these powers26 in relation to its dealings with individuals leaves it free to decide whether 
to intervene, refrain from intervening, and when and how to intervene, as well as the content of its actions 
27. Thus, the administration, under discretionary power, is free to make a decision or to refrain from making 
one, or to make a choice between alternatives and various actions, provided that the choice is based on the 
public interest and does not deviate from this purpose. If the administration acts improperly or deviates 
from this goal, the decision is considered unlawful. The legislator grants the administration this authority 
because it believes that the administration is more capable of choosing the appropriate means to intervene 
and make the appropriate decisions in specific situations, recognizing that no legislator can anticipate all 
possible administrative cases and propose solutions for each. On the other hand, restricted authority is 
based on the idea of administrative decision legality28. Discretionary power means the choice between two 
or more alternatives or between a series of organized procedures29. Discretionary power represents the 
freedom that the administration enjoys in its dealings with both the judge and the legislator30. It is not in 
the public interest for administrative authority to become a mechanical tool that operates without 
considering the context or consequences. Therefore, the law grants the administration discretion, enabling 
it to act according to its judgment in the best interest of the public 31. 

While there is a difference between discretionary and restricted powers, the conflict between them is 
relative—it's a difference in degree, not in essence or nature. In reality, there is no absolute discretionary 
power in any area or competence, just as there is no restricted competence that is absolute. The existence 
of discretion in the administration does not mean it is completely freed from adhering to the law 32 , 
legitimacy, or oversight33. This means the possibility of accompanying the decision itself34.  

Therefore, both legal scholars and administrative courts agree that discretionary authority does not imply 
absolute power. Submitting to absolute authority is illogical, and the administration’s freedom to infer what 
is best for the organization does not exempt it from ensuring that its inferences are logical.35 Not every 
reason for a decision is a valid and convincing reason. Only logical reasons can be justified, and only those 
are worthy of respect because they carry legitimate persuasive force. This was affirmed by the now-dissolved 
United Nations Administrative Tribunal on many occasions, including the Hamad case, 36where it stated 
that the administration's discretionary authority is not without limits. The administration must act in good 
faith, respect procedural rules, and its decisions must not be arbitrary or influenced by factors that conflict 
with sound administration. In the same vein, the UN Appeals Court, in the Ortiz case against the Secretary-
General of the International Civil Aviation Organization, held that while the administration possesses a 
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wide margin of discretion, its discretionary authority is not absolute. It must act in good faith and respect 
procedural rules. As a general rule, decisions cannot be based on grounds that are misleading, flawed, or 

unlawful37. Similarly, the Administrative Tribunal of the World Bank in the )De Merode( case concluded 
that the Bank would abuse its discretionary authority regarding employment condition modifications if such 
changes were based on reasons not aligned with the functions and proper performance of the organization. 
Modifications should be based on a sound study of the relevant facts and should aim to ensure that 
employees possess the highest levels of competence and merit, carried out in good faith, and without 
inappropriate objectives, avoiding unnecessary harm to employees. In this regard, the court must consider 
all these factors in light of its discretion38. There are terms that refer to the meaning of the administration's 
discretionary authority, such as optional, subjective, or even arbitary. Since 2010, approximately 141 rulings 
have been issued by the now-dissolved EU Civil Service Tribunal39, either explicitly or implicitly mentioning 
discretionary authority 40 , often referred to as the 'wide margin of discretion.' The Service Tribunal 
confirmed this interpretation when it reviewed the Schönberger case. 41" The Dispute Tribunal notes that 
the Pension Fund Regulations for United Nations Staff, in Article (45), use the word "may" as a reflection 
or indication of the Fund's discretion. 

The administrative courts have emphasized the necessity of following fair procedures in making 
discretionary administrative decisions Recognizing the right of staff members to fair procedures in 
discretionary decision-making holds particular importance, as it is often difficult to prove the existence of 
unlawful motives or diversion of decision-making for judicial review of a discretionary decision. Therefore, 

judicial review serves as an important mechanism to curb arbitrary actions by the administrative authority42 

The now-defunct United Nations Administrative Tribunal generally stated that exercising broad powers 
without adequate procedural safeguards inevitable leads to arbitrary restrictions on the exercise of any 
authority43. Preserving the Secretary-General's authority to effectively and decisively manage and operate 
the Secretariat with flexibility and adaptability largely depends on adherence to procedural guarantees. In a 
very real sense, the method must serve as the measure of authority. 

The common denominator among all discretionary decisions is the requirement to follow a "fair" procedure 
or "due process" when making them, particularly in decisions related to termination of service. It should 
not be understood that international administrative courts have granted organizations a blank check in 
exercising discretionary authority over their staff. Instead, they require that this authority be exercised in 
compliance with established controls, which constitute 

The now-defunct United Nations Administrative Tribunal generally stated that exercising broad powers 
without adequate procedural safeguards inevitably leads to arbitrary restrictions on the exercise of any 
authority. Preserving the Secretary-General's authority to effectively and decisively manage and operate the 
Secretariat with flexibility and adaptability largely depends 

On adherence to procedural guarantees. In a very real sense, the method must serve as the measure of 
authority. 

The common denominator among all discretionary decisions is the requirement to follow a "fair" procedure 
or "due process" when making them, particularly in decisions related to termination of service44. It should 
not be understood that international administrative courts have granted organizations a blank check in 
exercising discretionary authority over their staff45. Instead, they require that this authority be exercised in 
compliance with established. controls, which constitute a fundamental guarantee for staff members against 
the discretionary power of administration. For an administrative decision to be lawful, the administration 
must, in exercising its discretionary power, adhere to rules ensuring objectivity and transparency in its 
decisions concerning its staff 

An example of this in international administrative tribunals can be found in the judgment of the United 
Nations Appeals Tribunal in the case of (Abu Hamda), where, as a general rule, administrative courts do 
not interfere with the exercise of discretionary authority unless there is evidence of illegality, irrationality, 
or procedural flaws46. Similarly, the NATO Administrative Tribunal dismissed a case seeking to annul a 
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decision to abolish a position, ruling that such decisions fall within the discretionary authority of the 
administration47. Therefore, such decisions are subject to limited judicial review and cannot be annulled 
unless they are made by an unauthorized entity, involve an error in law or fact, or constitute an abuse of 
authority.On the other hand, it is generally accepted that discretionary authority should not be confused 
with arbitrary authority48. It need not be repeated here that discretionary authority does not mean arbitrary 
authority, as administrative decisions 49 often involve choosing between several options that all comply with 
the law. It is up to the administration to assess whether the relevant decision is appropriate. However, 
judicial bodies or courts should not substitute their decisions for those of administrative authorities. 

Nevertheless, the application of international administrative law by judicial bodies is dominated by an 
unwritten principle: limited review of discretionary authority 50 . The scope of "relevant administrative 
issuances" of international organizations, which regulate nearly every conceivable aspect of employment, 
does not entail a wide range of alternative outcomes. From the appointment of an international civil servant 
to the termination of their employment, the exercise of discretionary authority by the employing 
international organization prompts judicial bodies to limit the scope of their review. 51 Judicial bodies 
consistently apply this approach For instance, the judgments of the Administrative Tribunal of the 
International Labour Organization (ILO) state that the appointment of an employee by an international 
organization is a decision that falls within the discretionary authority of its executive head. Such decisions 
are subject only to limited review and can only be annulled if they were made without authorization, violated 
procedural or formal rules, were based on factual or legal errors, disregarded essential facts, involved abuse 
of authority, or if conclusions were clearly and demonstrably erroneous based on the evidence52 .this 
approach is mirrored by every other international court. In other words, for a discretionary decision to 
withstand annulment, it must meet the following conditions reorganization, promotion, reassignment, 
discrimination, sexual harassment, lack of due process, disciplinary measures, salary cancellations, and 
retirement are all areas where discretionary authority may be exercised. However, if such authority is abused. 
its exercise becomes unlawful. Judicial review of the administration’s exercise of discretionary authority 
does not imply that courts can substitute their assessments or judgments for those of administrative 
authorities53. 

Additionally, the now-defunct United Nations Administrative Tribunal referred to well-established legal 
jurisprudence, 54stating that the court cannot replace its own judgment with that of the administrative 
authority regarding the reorganization of positions.and staff in favor of economic efficiency or 
effectiveness55. However, administrative discretionary authority must be exercised lawfully56. 

Administrative courts worldwide continue to develop legal principles to help address the abuse of 
discretionary authority. While there can be no exhaustive list of applicable legal principles in administrative 
law, injustices, unreasonableness, illegality, irrationality, procedural irregularities, bias, inconsistency, 
arbitrariness, and disproportionality are some of the reasons courts may intervene in the exercise of 
administrative discretion, provided there is a valid reason to do soThis was also confirmed by the 
Administrative Tribunal of the International Labour Organization57  in the case of Ms. A.T.R. v. OTIF58. 

In the case of (Lindsey), the Administrative Tribunal of the Asian Development Bank outlined certain 
principles it follows regarding the review of the bank’s exercise of discretionary authority. It stated that 
while the court may review the discretionary authority of the bank, this does not mean that the court can 
replace the bank's discretionary authority with its own. The court cannot decide whether the essence of any 
policy decision is sound or unsound but can only determine whether the decision was reached through 
appropriate procedures, whether it was arbitrary, discriminatory, or unjustified, or whether it was reasonable 
based on the facts collected and appropriately weighed59.The respondent's (bank’s) evaluation is final unless 
the court finds, as a result of its review of the bank’s discretion, that the latter acted arbitrarily, 
discriminatorily, or with improper motives Thus, the Secretary-General. holds broad discretionary powers, 
which will be discussed a.s an example in the following section. 

The Secretary-General’s Discretionary Powers and Their Review Mechanisms 

First: The Secretary-General’s Discretionary Powers 
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The Dispute Tribunal departed from established norms and overturned the settled jurisprudence of the old 
system. The now-defunct Administrative Tribunal had consistently upheld the Secretary-General's broad 
discretionary authority in matters relating to personnel60, particularly in three main areas: appointments, 
promotions, disciplinary actions, and job classifications. Similarly, the Administrative Tribunal of the 
International Labour Organization (ILO) has, in many rulings, recognized the administrative authorities of 
international organizations as having a significant degree of discretionary power over their staff61. 

This indicates that the general principle followed by international administrative courts in this regard is that 
discretionary administrative decisions are subject only to limited review. This is based on the assumption 
that administrative authorities are better positioned to assess the appropriateness of their decisions. 

For example, administrative discretion includes promoting employees based on merit, selecting the 
appropriate penalty for a violation from the available options, granting regular, exceptional, or study leave, 
and making decisions regarding transfers, secondments, and temporary assignments62. 

In a case reviewed by the Dispute Tribunal involving an applicant named (Hepworth), the court found 
that employees on "fixed-term appointments," like the applicant, do not have a right to renewal unless there 
are improper circumstances. According to the tribunal’s precedents, improper circumstances may include 
the misuse of discretionary authority in not renewing the contract, a clear promise by the organization that 
created a legitimate expectation of renewal but was not fulfilled, or the organization’s exercise of discretion 
in a manner tainted by misuse of authority, such as violating the principle of good faith in dealing with staff, 
bias, arbitrariness, or other external factors that could compromise the decision. Applying these standards, 
the court rejected the applicant's claim of having a reasonable expectation of renewal63. 

In another case heard by the Dispute Tribunal regarding the "termination of an appointment" (Galbraith), 
a former Deputy Special Representative of the Secretary-General for the UN Mission in Afghanistan had 
his contract terminated before its expiration64. The court found that the contested decision was made as 
part of the Secretary-General’s discretionary authority in the organization's best interest 65 . Through 
analyzing the reasoning and explanation for the termination, the court examined whether the Secretary-
General had abused his discretionary authority or violated any of the applicant’s rights. It concluded that 
the decision was neither arbitrary nor motivated by improper purposes In a similar case reviewed by the 
Dispute Tribunal, the court found that the contested decision "not to renew the contract" of the former 
Assistant Secretary-General, (Shook), fell within the Secretary-General’s discretionary authority. 66 

The court’s role was limited to determining whether there had been an abuse of this discretionary 
power.The Dispute Tribunal concluded that the Secretary-General possesses the legal authority to terminate 
the permanent appointment of the applicant. Similarly, in the case of (Coleman), the court found67 that 
the decision to place the complainant on "Special Leave Without Pay (SLWOP)" was a lawful exercise of 
the administration's discretionary authority and that the contested decision was neither biased nor 
motivated by improper purposes68. 

In the same vein, the Appeals Tribunal in the previously mentioned (Sanwidi) case emphasized that when 
assessing the legality of the Secretary-General's exercise of discretionary authority in administrative matters, 
the Dispute Tribunal must determine whether the decision was legal, reasonable, procedurally sound, and 
proportionate. The tribunal may examine whether relevant matters were disregarded, irrelevant issues were 
considered, or whether the decision was unlawful or arbitrary. However, it is not the tribunal’s role to 
evaluate the correctness of the Secretary-General’s choice among the available courses of action, nor is it 
the tribunal’s role to substitute its judgment for that of the Secretary-General69. 

Similarly, the Administrative Tribunal of the Council of Europe observed that, in matters concerning staff 
management, the Secretary-General, who holds the authority to make appointments under the Statute of 
the Council of Europe and the Staff Regulations, enjoys broad discretionary powers. These powers enable 
the Secretary-General to assess the operational needs of the organization and the professional qualifications 
of staff candidates. Nevertheless, such discretionary powers must be exercised lawfully. It remains the 
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tribunal’s duty to ensure that the contested decision was made in accordance with applicable regulations 
and the general principles of law governing the legal frameworks of international organizations70. 

In a well-established precedent, the Administrative Tribunal of the International Labour Organization 
(ILO) ruled in the case of AK v. ITER International Fusion Energy Organization that a decision 
regarding the "restructuring" of the organization’s services, which led to the abolition of a position, may be 
made at the discretion of its executive head and is subject only to limited review by the tribunal. 
Consequently, the tribunal must confine its inquiry to determining whether the decision was taken in 
accordance with jurisdictional rules, procedural requirements, or formalities; whether it involved a factual 
or legal error; whether it constituted an abuse of power; whether it failed to consider material facts; or 
whether it drew clearly erroneous conclusions from the evidence. However, the tribunal cannot substitute 
its own views for those of the organization. Any decision to abolish a position must be based on objective 
grounds, and no staff member may be removed for undesirable reasons; otherwise, the restructuring 
measure would constitute an abuse of authority71. 

The Appeals Tribunal reaffirmed this concept in its 2013 ruling on the case of Pacheco v. Secretary-
General, stating that established legal jurisprudence recognizes that international organizations inherently 
possess the authority to restructure some or all of their departments or units, including the abolition of 
positions, the creation of new ones, and the redistribution of staff72. 

Additionally, the Administrative Tribunal of the Asian Development Bank (ADB) noted that decisions 
related to the "performance evaluation of staff" fall within the discretion of the bank. However, this 
discretionary authority is not unlimited. The tribunal must ensure that the bank's exercise of discretion is 
neither arbitrary, discriminatory, unreasonable, improperly motivated, nor conducted without adherence to 
due legal processes73. 

Similarly, the Administrative Tribunal of the League of Arab States held that the Secretary-General has 
discretionary authority to determine the academic qualifications or their equivalent that qualify individuals 
to occupy positions within the first and second categories. The second category typically refers to 
specialized positions within the League of Arab States and its organizations74. 

Regarding the process of "evaluating candidates" for employment, the Administrative Tribunal of the 
International Bank for Reconstruction and Development (IBRD) ruled that the primary purpose of such 
evaluations is to enable the organization to assess whether a candidate is qualified to hold a permanent 
position at the bank. In this context, it is evident that the respondent holds discretionary authority to decide 
whether or not to endorse a candidate’s appointment after evaluation. The tribunal cannot replace its 
judgment with that of the respondent regarding the suitability of a candidate for permanent employment75. 
It is worth noting that the discretionary authority in evaluation cases is typically broader due to the nature 
of the evaluation process itself76.This principle was also affirmed by the Administrative Tribunal of the 
International Labour Organization (ILO), which found that in the case of a probationary employee, the 
organization should be granted the broadest possible latitude in its decision-making. The tribunal will 
uphold the decision unless a particularly severe or egregious flaw is demonstrated77. 

Regarding the "authority of the administration to transfer employees," it is established in international 
administrative law that the discretionary power of a supervisor to transfer staff must not be abused. The 
(now-defunct) Administrative Tribunal of the United Nations, in the case of SaaF, stated that while the 
administration has discretionary authority to transfer employees, this authority must not be abused. Abuse 
of this authority may occur if the proper procedure is not followed, or if the transfer is carried out arbitrarily, 
resulting, for example, in damage to the employee’s reputation, dignity, or unjustified harm78. 

While the tribunal is cautious about intervening in the exercise of a supervisor's discretionary authority, it 
will intervene if abuse of that authority is proven. The burden of proving such abuse lies with the applicant. 
If a transfer is used as a light disciplinary measure, it must also comply with specific rules designed to protect 
staff in cases of disciplinary actions79. 
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Furthermore, the Internal Justice Council referred to a recent bulletin titled "Staff Selection and 
Managed Mobility System" (ST/AI/2016/1). This complex document on mobility starkly contrasts, 
and perhaps even conflicts, with the supreme standard set out in Article 1.1(c) of the Staff Regulations, 
which imposes only one limitation on the Secretary-General’s discretionary authority regarding staff 
assignments. It stipulates that staff are subject to the authority of the Secretary-General, who may assign 
them to work in any UN activity or office. However, in exercising this authority, the Secretary-General 
must ensure, considering the circumstances, that all necessary safety and security arrangements are made 
for staff as they carry out their assigned responsibilities80. 

On the matter of "benefits," such as "end-of-service compensation," the Administrative Tribunal of the 
Asian Development Bank ruled that the bank has discretionary authority in determining these benefits81.It 
is the court's duty to ensure that discretionary authority is not abused. The Secretary-General also possesses 
discretionary power to make sound and fair decisions in cases of "employee indebtedness to third parties." 
In such cases, the administration has both the right and the obligation to exercise its discretion by taking 
all relevant factors into account, including, if necessary, adjusting the deductions taken from the employee’s 
salary or other benefits82. 

The Appeals Tribunal affirmed the findings of the Dispute Tribunal in a case brought before it following 
the Secretary-General’s unsuccessful appeal83. Similarly, the Appeals Tribunal, in the case of Sheryda, 
Onogi, and Elguindi, found itself convinced that the United Nations Joint Staff Pension Fund (UNJSPF) 
had exercised its discretionary authority fairly when determining the amount to be deducted from pension 
benefits under Article 45 of its regulations to fulfill a legal obligation (spousal maintenance) established by 
national court rulings. It emphasized that the deducted amount under this article must not exceed 50% of 
the employee’s monthly pension. However, the Appeals Tribunal noted that the Permanent Committee of 
the Fund, through its policy language, implicitly acknowledged the possibility of cases requiring fair 
discretion to allocate amounts exceeding 50%84. 

Regarding "promotion matters" for international staff, the (now-defunct) UN Administrative Tribunal 
found that, concerning an applicant’s claim of being denied promotion, employees do not have an inherent 
right to promotion. Instead, the right lies in having their candidacy considered fully and fairly85.. The 
tribunal concluded that the Secretary-General's decision not to promote was an exercise of his discretionary 
authority, which cannot be challenged unless driven by improper or external motives promotion is among 
the most critical powers of the administration, which possesses broad authority, particularly when the staff 
regulations explicitly grant absolute discretion in determining eligibility and the need for promotion. The 
Administrative Tribunal of the League of Arab States addressed explicit provisions granting the Secretary-
General wide authority in promotions in a case brought by an employee who was passed over for promotion 
despite possessing qualifications and academic credentials equal to those of his peers who were promoted. 
The court rejected the General Secretariat's argument that the matter was subject to the Secretary-General's 
discretion, finding the promotion decision discriminatory86. When individuals hold equal legal positions, 
discretion cannot be exercised arbitrarily. The court ruled that the General Secretariat had abused its 
discretionary powers and strayed from the intended purpose of ensuring the ability to supervise and lead. 
Consequently, the court determined that the General Secretariat's decision to bypass the plaintiff in favor 
of promoting his colleagues from Senior Specialist to Second Director was legally flawed, rendering the 
contested decision tainted by abuse of authority. Similarly, the Administrative Tribunal of the Asian 
Development Bank (ADB) ruled that appointment and promotion decisions fall within the bank's 
discretion. The tribunal stated that it is not the court’s role to substitute its judgment for that of the bank. 
The judge’s role is limited to determining whether the bank’s decision was made in accordance with the 
applicable rules and procedures87. 

Furthermore, in the case of (Vangelova), the Dispute Tribunal emphasized that, given the discretionary 
nature of promotion decisions, the court's jurisdiction over the legality of such decisions is confined to 
assessing the procedural steps taken to reach the decision and any factual errors in reviewing the employee’s 
professional record88. 
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Regarding the standard of review, the Appeals Tribunal in the case of (Abbassi), held that when reviewing 
administrative decisions related to appointments and promotions, the Dispute Tribunal examines the 
following: 

1. Whether the procedures outlined in the staff regulations and rules were followed. 

2. Whether the employee received fair and adequate consideration89. 

The tribunal concluded that the Secretary-General has broad authority in making promotion and 
appointment decisions. In reviewing such decisions, it is not the role of either the Dispute Tribunal or the 
Appeals Tribunal to substitute their judgment for the Secretary-General’s decision regarding the outcome 
of the selection process.The Secretary-General also possesses discretionary authority in "disciplinary 
matters." The Appeals Tribunal affirmed this principle in the previously mentioned case of (Abu Hamda), 
noting that disciplinary matters fall within the discretion of the Commissioner-General of UNRWA. The 
general principle of administrative justice requires administrative bodies and officials to act fairly, 
reasonably, and in compliance with their legal obligations90. 

Furthermore, the Secretary-General and their delegates exercise significant discretion during the 
investigation and reporting phases of disciplinary proceedings following an allegation. If there is sufficient 
and compelling evidence of misconduct91, the Secretary-General retains the discretion to consult, notify, or 
communicate with a Member State regarding the matter If local authorities in the host country become 
aware of the misconduct, initiate an investigation, and request a waiver of immunity, the Secretary-General 
must waive immunity provided it does not harm the organization and must cooperate with local authorities 
in the interest of justice. The Secretary-General may also submit the report from the Office of Internal 
Oversight Services (OIOS), including its recommendations and evidence, to the offender’s home country 
and formally refer the case.The (now-defunct) UN Administrative Tribunal affirmed that the Secretary-
General has discretionary authority to determine whether an employee has adhered to the standards of 
conduct required by the UN Charter and the staff rules92. This view aligns with the provisions of the UN 
staff regulations and rules, which state explicitly that initiating an investigation into allegations of 
misconduct, conducting disciplinary proceedings, and imposing disciplinary measures fall within the 
Secretary-General’s discretionary authority and that of delegated officials93. 

Second: Cases of Abuse of Discretionary Authority and Mechanisms for Review 

The Administrative Tribunal of the World Bank, in the aforementioned Demerode case, identified the main 
grounds for abuse of discretionary authority. These include arbitrariness, discrimination, improper motives, 
legal and factual errors, and the violation of fair and reasonable procedures. Similarly94, the Administrative 
Tribunal of the International Monetary Fund recognized these instances as being constrained by the guiding 
principles in cases dealing with abuse of discretionary authority. 

In the (Galbraith) case, the Dispute Tribunal examined the reasoning and explanation for terminating a 
contract to determine whether the Secretary-General had abused their discretionary authority or violated 
any of the applicant’s entitled rights95.In the same context, the Administrative Tribunal of the Council of 
Europe addressed the case of Ms. (Kurttorun), which involved an internal promotion procedure for 
advancing an employee from category (B) to category (A). The appeal concerned an internal competition 
enabling employees in category (B) with a certain number of years of experience to transition to category 
(A). The competition consisted of three phases: a series of psychometric tests (verbal reasoning, numerical 
reasoning, and logical reasoning) to assess candidates' abilities. Employees who passed these tests proceeded 
to written examinations, and those with the highest scores were admitted to an oral examination. A 
significant number of employees (approximately 200) were eliminated after the psychometric tests. The 
applicant decided to bring her case before the tribunal and received support from the Staff Union of the 
Council of Europe (SACE), which agreed to finance the appeal. The tribunal found that, in selecting the 
type of tests required for candidates, the Secretary-General exceeded the bounds of discretionary authority. 
This was particularly relevant in a procedure designed to assess the skills of employees already holding 
positions within the organization. Consequently, the tribunal upheld the appellant's claims, annulled the 
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contested decision, and awarded compensation to the appellant on the grounds that the Secretary-General 
had exceeded the limits of their authority96.Thus, when examining cases on the merits, the United Nations 
Administrative Judge ensures that the discretionary authority of the administration remains within its lawful 
bounds. Given the broad discretionary power available to the administration in most cases, the United 
Nations judge often exercises only limited control. For this reason, among others, procedural rules 
protecting civil servants occupy a prominent place in administrative litigation. 

On the basis that the Secretary-General has exceeded the limits of his authority, the administrative judge of 
the United Nations, in particular, ensures that the administration does not exceed the boundaries of its 
discretionary power and the judge's margin of discretion. Given the discretionary authority available to the 
administration in most cases, the UN judge often exercises only limited control. This is one of the reasons, 
among others, why the protection of civil service employees through procedural rules plays a dominant role 
in administrative litigation. Due to the importance of the latter, we find that the role of international 
administrative courts in enhancing the guarantees for international staff is significant97, and this can only 
be achieved through the explanation in the following paragraph. 

 
Judicial Control over the Secretary-General’s Discretionar Power                                       

The Secretary-General has wide discretionary powers defined by the rules and regulations of international 
public service in several areas, such as appointment, promotion, termination of services, disciplinary 
measures, and other authorities specified by these texts. Based on this, international administrative courts 
cannot intervene in these powers unless there has been an abuse of  power, granting administrative courts 
the right to intervene and exercise control over the administration’s discretion. This is done through several 
methods, such as requiring the justification of  the administrative decision and examining the 
appropriateness of  disciplinary measures in terms of  their proportionality to the severity of  the violation 
committed. Therefore, we will divide this chapter into two sections: the first deals with the control over the 
reason for the administrative decision, and in the second section, we will clarify the control over the 
appropriateness of  imposing disciplinary measure. 

Control over the Reason for the Administrative Decision  

International administrative courts play an important role in exercising control over the administration’s 
discretion, even though there is no explicit text allowing them to do so. They have achieved this through 
several methods, such as requiring the justification of the administrative decision under penalty of 
annulment, examining the appropriateness of the justification in relation to the decision, verifying the 
coherence of the reasons, ensuring they do not contradict each other, and considering whether the 
administration, in pursuing the interests of the organization, has violated justice98. 

While exercising control over discretionary power through the concept of "abuse of power" seems feasible 
when the administration discloses the reasons for its decisions, it is the opposite when the administration 
fails to justify its decision, which is the norm in discretionary matters. In an attempt to exercise control 99, 
the abolished United Nations Administrative Tribunal concluded that the obligation to justify appears 
mandatory, even in cases where the administration has pure discretionary power, as in decisions not to 
renew temporary contracts. This is because the administration’s retention of these reasons in secrecy would 
hinder the court's ability to perform its duties. Thus, the judiciary cannot exercise control over the 
administration’s decision without justification for that decision100. The Administrative Tribunal of the 
International Labour Organization addressed the necessity of justification and nullified decisions lacking 
reasons. For example, in the case of Ms. Pankey, an employee at UNESCO, she requested the annulment 
of the decision terminating her services because it was made without justification101. The organization 
argued that it was not obligated to justify its decision to terminate services, but the court rejected this 
argument. The court ruled that for the administrative decision to be valid, it must be based on a legitimate 
reason justifying its issuance102, and the administration must explicitly disclose the reasons for the decision, 
especially if the regulations governing the service require it103.The same court also rejected claims by the 
organization that the decision had valid reasons, but that these reasons were kept confidential, as the 
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decision was based on a recommendation from the organization’s advisory council. The court did not accept 
this argument, because keeping the reasons for the decision secret would contradict the protection the 
organization seeks to provide its employees against arbitrary decisions that affect their rights and interests. 
This requires that the reasons for these actions be made public and known so that international 
administrative courts can verify their legality and validity104. 

Meanwhile, the Administrative Tribunal of the Arab League went further and ruled that it had the authority 
to assess the "real reason" for the administrative decision, even if legal and sufficient reasons were given, 
but these were not the true reasons that led the administration to make the decision. For example, in a case 
filed by an employee of the Arab Economic Unity Council against the Secretary-General, the court found 
that if the administrative body disclosed the specific reasons for terminating the plaintiff’s service, the 
administrative judiciary had the right to scrutinize the facts attributed to the plaintiff and the correctness of 
their legal interpretation. It could also verify whether the result reached by the contested decision was 
reasonably derived from the available facts, or if it was not, in which case the decision would lack an essential 
element, which is the reason for its existence, and would be contrary to the law. Judicial review of the 
administrative decision in this context is legal control. Therefore, the reasons provided for the contested 
decision would be deemed unsupported by a solid basis of fact and law, and the decision should be 
considered as lacking the necessary reason for its issuance, leading to its annulment and the consequent 
financial and employment effects that the employee is entitled to under the ruling. 105 

Thus, the obligation of the organization is not limited to merely stating the reasons but also requires the 
organization to present all documents related to the matter before the court, so that the court can extract 
the true reasons and monitor their accuracy and legality. The Administrative Tribunal of the International 
Labour Organization confirmed this in the case of McIntire106, stating that retaining a document related to 
the plaintiff, which forms the basis of his defense, leads to an unjust and unfair application of the staff 
regulations, causing harm to the employee’s interests and justice. 107 The administrative courts of the 
International Monetary Fund and other administrative courts have also acknowledged that one of the 
important elements in the legal practice of discretionary power in relation to individual administrative acts 
is that conclusions should not be arbitrary or capricious but should be reasonably supported by evidence. 
In contrast, a decision may be annulled if it is based on a legal or factual error, if some essential facts have 
been ignored, or if conclusions have been clearly drawn from the evidence and reasons presented. Similarly, 
the UN Appeals Tribunal confirmed in the case of Islam that when the administration justifies the exercise 
of its discretionary power, it must be supported by facts. 108" 

In the same context, the UN Appeals Tribunal confirmed in the case of Islam that when the administration 
provides a justification for exercising its discretionary authority, it must be supported by facts. 

Thus, requiring the justification of an administrative decision is one of the methods that enable international 
administrative courts, including the Dispute Tribunal, to exercise their control over the administration's 
discretionary power, serving as a real guarantee for protecting the rights of the claimants, who are 
international employees. 

Control over the Appropriateness of Disciplinary Measures (Proportionality Control) 

After recognizing the obligation to justify, the process of issuing administrative decisions has become more 
transparent. As a result, the control over these decisions in terms of their legality, appropriateness, and 
alignment with the organization’s interests has become clearer and easier to verify, ensuring that the decision 
adheres to the necessary systems and procedures for its issuance109. Therefore, the main principle governing 
judicial control previously was to examine the legality of administrative decisions, leaving the issue of the 
appropriateness of the decision to the discretion of the administration, considering that the head of the 
administrative body of the organization enjoys broad discretionary powers in determining the 
appropriateness of the decision to the facts110. However, now, international administrative judicial control 
is based on the reason for the administrative decision, extending to the administration’s authority to make 
the appropriate decision. The judiciary examines the factual existence of the alleged facts and the legality 
and appropriateness of the decisions in relation to those facts. The administrative judge is thus a judge of 
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legality, 111 and they do not have the authority to challenge the appropriateness of administrative actions. 
The administration remains independent, and the judiciary has no right to intervene as long as the decision 
is not tainted by an abuse of power. However, the administrative judiciary has decided to review the element 
of appropriateness when the decisions affect the rights of employees 

Appropriateness in administrative decision-making refers to the alignment of decisions with the specific 
circumstances that necessitated their issuance and the surrounding context, making the decision suitable 
for the time, place, and other relevant considerations.112 

In the context of disciplinary sanctions, appropriateness is understood as the proportionality between the 
administrative sanction imposed on the employee and the misconduct that violated the duties of public 
service113 

From these concepts, it can be concluded that the idea of appropriateness is relative. Appropriateness in 
action not only concerns guaranteed advantages but also the timing of the decision and the surrounding 
circumstances. This means that appropriateness is considered a standard for the value of the action based 
on foundations and considerations that may differ from one person to another. As a result, the assessment 
of appropriateness depends in part on personal discretion and, in another part, on the demands of time and 
place114 

This means that appropriateness, in this sense, is a characteristic of the administrative decision that it 
acquires when made while considering various aspects of its issuance and a number of factors and situations. 
It often relates to three elements: the decision on whether to intervene or refrain, the timing of that 
intervention, and finally, the assessment of the procedure that is proportionate to the seriousness and 
importance of the reason115. 

The decision is also described as appropriate if the action taken aligns with the reason for the decision. 
Consequently, it can be said that proportionality is one of several factors that, if considered, describe the 
decision as appropriate. Proportionality refers to the internal relationship between some components of 
the administrative decision or its pillars and elements, particularly between its reason116, its place, and 
sometimes its goal117. Proportionality, in this context, is one of the elements of appropriateness in the area 
of the administration’s discretionary power. This indicates that proportionality is limited to a specific aspect 
of the many aspects that form appropriateness, with proportionality being one of its components. 
Therefore, the concept of appropriateness is broader than the concept of proportionality, as it encompasses 
and includes proportionality as one of its parts Thus118 , the administrative judiciary adopted another 
solution to defend rights and public freedoms against any arbitrariness and oppression. After it completed 
its control over the material existence of the facts claimed by the administration as the reason for the 
decision and verified their legal interpretation, it made a bold step forward. It began to monitor the 
administration’s assessment of the importance and seriousness of the facts and the proportionality between 
these facts and the action taken, which is known as proportionality control or appropriateness control119. 

Naturally, the most crucial element for international administrative courts when exercising control over 
discretionary power is the principle of proportionality. The UN Appeals Tribunal, when reviewing the case 
of Sandwidi, as previously mentioned, stated that both the Appeals Tribunal and the Dispute Tribunal are 
concerned with applying the principle of proportionality. In the context of administrative law, the principle 
of proportionality means that the administrative action should not be more excessive than necessary to 
achieve the desired result. The requirements of the proportionality principle are met if the actions taken are 
reasonable without exaggeration. This includes determining whether the goal and objective are significant 
enough to justify the administrative decision. In other words, the decision must reasonably relate to the 
objective without exceeding it. This requires examining the balance struck by the decision-maker between 
the considerations and priorities available in determining the decision to be made. However, the court 
acknowledges that decision-makers have a margin of discretion to make legitimate decisions after weighing 
the available options against the priorities".120 
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Through reviewing the judicial precedents of international administrative courts, including the Dispute 
Tribunal and the Appeals Tribunal, it is clear that these courts may intervene in the discretionary power of 
Secretaries-General in imposing disciplinary sanctions against international employees. In a similar vein, the 
Administrative Court of the Asian Development Bank, in the case of Abat, stated that after the claimant 
ultimately admitted to his misconduct, the only question to be considered was whether the penalty was 
proportionate to the claimant's unsatisfactory behavior. Since the president has discretionary authority to 
determine the penalty when imposing disciplinary measures, the court's role before intervening in the 
president's judgment is to assess whether the penalty is disproportionate to the employee’s misconduct. 121 
Similarly, the Administrative Court of the International Labour Organization (ILO) ruled that the court 
cannot substitute its own evaluation for the Director-General's evaluation unless there is a clear 
disproportion between the seriousness of the committed offense and the imposed penalty, which did not 
apply in the current case.122 

Similarly, the United Nations Dispute Tribunal has attempted in several cases to intervene and limit the 
Secretary-General’s authority by reviewing the imposition of disciplinary measures and examining whether 
the facts on which the penalty was based are established, whether the behavior constitutes misconduct, and 
whether the penalty is proportionate. In the Meyo case, the Dispute Tribunal stated that if a behavior violates 
an obligation, the court may reduce the imposed penalty if there are mitigating circumstances that were not 
previously considered123. One factor to be considered when evaluating whether the disciplinary measure 
taken against an individual is reasonable is how the measure compares to similar cases within the same 
organization. Additionally, the Dispute Tribunal found in the Baidya case that the disciplinary action 
consisting of a written reprimand and a one-month fine was proportionate to the severity of the claimant’s 
misconduct and aligned with the penalties the organization widely applies in similar case124s. The disciplinary 
penalty is intended not only to punish the employee’s dishonesty but also to prevent similar actions in the 
future, whether by this employee or others. Therefore, the imposed penalty was proportionate to the 
misconduct. Likewise, the United Nations Appeals Tribunal in the Abu Hamda 125case (as previously 
mentioned) replaced the penalty of demotion and salary reduction with a written reprimand due to the 
disproportion, and similarly replaced the penalty of immediate dismissal with a written reprimand for the 
same reason in the Doleh case126. However, the court found that the administration has discretionary power 
to evaluate the aggravating and mitigating circumstances when deciding on the appropriate penalty to 
impose127                                                                   .                                                                     
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From the above, it can be concluded that the discretionary power of the administration, represented by the 
Secretary-General, is a legal authority derived from the flexible legal rule outlined in the basic regulations 
and rules concerning public service" 

Conclusion 

At the conclusion of our research titled "Judicial Oversight of the Discretionary Power of the Secretary-
General in Imposing Disciplinary Measures, " we reached several findings and recommendations, which 
are summarizedas follows: 

First – Findings: 

1. The discretionary power of the administration does not imply absolute authority. International 
administrative courts have defined its scope and regulated its limits, just as in national systems. 
Therefore, international administrative courts do not limit their oversight of international 
administration’s discretion to legality but extend it to appropriateness, though within narrow limits. 

2. The Secretary-General of an international organization is not subject to the employee regulations 
and bylaws. The basic and administrative regulations for United Nations staff do not apply to the 
Secretary-General, as he is the principal administrative authority within the organization and not 
an employee. As a result, in principle, if a decision violates the terms of his contract or breaches 
the general principles of international civil service law, he cannot resort to internal procedures or 
other measures within the organization for the same reason. However, he may directly appeal to 
international administrative courts, taking into account the terms of his contract outlined in the 
appointment letter and related agreements. 

3. The applicationof international administrative law by judicial bodies is dominated by an unwritten 
principle not stated in the laws of these bodies: limited review of discretionary power. International 
administrative courts, including the United Nations Dispute Tribunal, do not intervene in the 
exercise of international administration's discretionary power unless it is misusedInjustice, 
unreasonableness, illegality, irrationality, procedural violations, bias, abuse of power, and 
disproportionality are some of the reasons that may justify judicial intervention in the exercise of 
discretionary administrative power. However, the judicial body or courts should not replace the 
decisions of administrative bodies with their own decisions. 

4. International administrative courts play a significant role in overseeing administrative discretion, 
despite the lack of specific provisionsgranting them this power. They have achieved this through 
the requirement to justify administrative decisions, under penalty of invalidity. They have the 
authority to review the accuracy of the facts presented as grounds for the decision, the legal 
qualification of those facts, and whether the outcome of the challenged decision is supported by 
valid legal and factual grounds. If the decision is found to lack justification, it is considered invalid, 
and the court may annul it, along with the resulting financial and employment consequences. 

5. The principle of proportionality is the most important factor on which international administrative 
courts base their oversight of discretionary power. In international administrative law, the principle 
of proportionality means that administrative action should not be more excessive than necessary 
to achieve the desired result. The requirements of proportionality are met if the conduct is 
reasonable and not excessive, meaning the decision should reasonably align with its goal without 
exceeding it. Based on judicial precedents of international administrative courts, including the 
Dispute and Appeals Tribunals, it is evident that they may intervene in the discretionary power of 
Secretaries-General in imposing disciplinary sanctions on international employees, based on the 
principle of proportionality. 
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Second – Recommendations: 

1. We recommend amending the basic and administrative regulations for United Nations staff by 
adding a clear provision indicating that the designation "highest official of the organization," 
represented by the United Nations Secretary-General and the Secretaries-General of other United 
Nations institutions, falls under the category of international employees. This amendment should 
be made to ensure their rights, particularly the right to appeal to international administrative courts 
if violated. Until such an amendment is made, the United Nations institutions should take into 
account the rulings issued and to be issued by the United Nations Dispute and Appeals Tribunals 
and the International Labour Organization Administrative Tribunal, as in the case of the former 
Executive Director of the Organization for the Prohibition of Chemical Weapons. 

2. We recommend amending international staff regulations by adding a provision requiring 
international administration to justify its administrative decisions, in line with judicial practices of 
administrative courts that have followed this approach. The administration should be obligated to 
base its decision on the true grounds, and it should not justify withholding the reasons for a 
decision as a matter of confidentiality. Keeping the reasons secret would conflict with the 
protection the organization seeks to provide employees against arbitrary decisions made by the 
administration. It would also enable international administrative courts to exercise their oversight 
by verifying the legality and correctness of the decision. 
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